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1 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Criminal No. 6413S 

United States of America 


vs. 

William G. Berry 

United States Court of Appeals for the District of Columbia. 
Filed July 25. 1939. Joseph W. Stewart. Clerk. 

Notice of appeal 

William G. Berry. 200-19th St. S. E. 

(Name anil address of appellant) 

Offense. Assault with attempt to commit rape. 

Date of judgment, July 14. 1939. 

Brief description of judgment or sentence. Two to eight years 
in penitentiary. 

Name of prison where now confined, if not on bail. Washing¬ 
ton Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

William G. Berry, 

Appellant. 

James J. Laughlin, 
Attorney for Appellant. 

Date, July 20. 1939. 

Grounds of appeal 

1. The court erred in refusing continuance to prepare ade¬ 
quately his defense. 

2. The court could not proceed to judgment inasmuch as 
defendant’s constitutional rights were violated in that he was 
twice put in jeopardy. 

Service acknowledged. 

[seal] Charles B. Murray, 

Chas. B. Murray. 

Asst. U. S. Attorney. 

A true copy. 

Test; 

Charles E. Stewart, Clerk. 

By B. Eloise Naphen, Asst. Clerk. 
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2 Docket entries 

In District Court of the United States for the 
District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed July 25. 1939. Joseph W. Stewart. Clerk. 

Criminal No. 64138 

United States of America 


vs. 

William G. Berry 

1939 

June 21—Presentment and indictment filed. 

June 21—Defendant committed to Washington Asylum and 
Jail. 

June 23—Arraigned. Plea Not Guilty. 

June 26—Motion for reduction of bail filed. 

July 10—Plea in Bar filed. Demurrer to Plea in Bar filed. 

Demurrer to plea in Bar argued and sustained. 
Exception. Jury sworn. Plea Not Guilty with¬ 
drawn Plea guilty entered. Defendant remanded 
to Washington Asylum and Jail. 

July 14—Transcript of Record from Police Court D. C. filed 
by order of Court. Sentenced to Penitentiary for 
period of Two (2) years to Eight (8) years. 
Judgment signed (Proctor, J.). 

July 24—Notice of appeal filed. Affidavit in forma pauperis 
approved and filed, (Morris J.). 

Date July 25, A. D., 1939. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

By B. Eloise Naphen, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably to 
identify the case and not as a substitute for the record on appeal, which 
is to be prepared and certified as provided in Rules 7, 8, and 9, of Supreme 
Court U. S. 
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3 In the District Court of the United States for 

the District of Columbia 

Holding a Criminal Term. 

Criminal No. 6413S 

United States 
vs. 

William G. Berry 

United States Court of Appeals for the District of Columbia. 
Filed July 25, 1939. Joseph W. Stewart, Clerk. 

Filed July 24, 1939. Charles E. Stewart, Clerk. 

Affidavit in forma pauperis 

Now comes the defendant herein and a citizen of the United 
States and seeks permission of this Honorable Court to file 
and prosecute his appeal herein without prepayment of costs; 
that because of his poverty he is unable to pay the usual costs 
and fees nor is he able to give security for same; that his 
appeal is filed in good faith and he is entitled to the relief he 
seeks. 

William G. Berry. 

William G. Berry. 

District of Columbia, ss- 

William G. Berry being first duly sworn deposes and says 
that he has read the above affidavit by him subscribed and 
knows the contents thereof and that the matters contained 
therein are true. 

William G. Berry. 

William G. Berry. 

Subscribed and sworn to before me this 21 day of July 
1939. 

Richard H. Woodward. 

Notary Public, D. C. 

Let this appeal be filed without prepayment of costs. 

James W. Morris, 

Justice. 

No objection. 

Charles B. Murray, 

Asst. U. S. Atty. 

Charles E. Stewart, 

Clerk. 

By B. Eloise Naphen, 

Asst. Clerk. 


A true copy. 
Test: 
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4 District Court of the United States for the 

District of Columbia 

Criminal No. G413S 

United States 
vs. 

William G. Berry 

United States Court of Appeals for the District of Columbia. 
Filed Jan. S. 1940. Joseph W. Stewart. Clerk. 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had. in the above- 
entitled cause, to wit: 

5 Indictment 

1 Filed in Open Court June 21, 1939 

District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 
April Term, A. D. 1939 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
foi^ the District of Columbia aforesaid, upon their oath, do 
present: 

That one William G. Berry, on, to wit, the thirteenth day 
of May, 1939, and at the District of Columbia aforesaid, with 
force and arms, in an upon one June Elizabeth Belknap, then 
and there being, feloniously and wilfully did make an assault, 
with intent her, the said June Elizabeth Belknap, then and 
there forcibly and against her will, feloniously and wilfully to 
ravish and carnally know, and other wrongs and injuries to 
the said June Elizabeth Belknap, then and there did, to the 
great damage of the said June Elizabeth Belknap; against the 
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form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

David A. Pine. 

Attorney of the United States 
in arid for the District of Columbia. 

[Endorsed: ] Criminal No. 6413S. United States vs. William 
G. Berry, Assault With Intent to Commit Rape. A true bill. 
Howard R. Stewart. Foreman. 

6 District Court of the United States for the 

District of Columbia 

Wednesday. June 23", A. D.. 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the de- 
fendent in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney Richard 
L. Tedrow. Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically 
waives, pleads Not Guilty thereto, and for trials puts himself 
upon the country, and the Attorney of the United States doth 
the like. 

Plea in bar 
Filed July 10, 1939 


Comes now the defendant, William G. Berry, and says that 
the United States should not have or maintain its cause of 
action, and for reasons thereof says: 

1. On the 16th day of May, 1939, this defendant was tried 
by a judge in a legally constituted court of this District, to 
wit, the Police Court of the District of Columbia, on an infor¬ 
mation filed therein charging this defendant with the offense 
of Threats, said Court having jurisdiction of the acts 
complained of. 

7 2. On June 8, 1939, this defendant w*as convicted 

of the said offense and sentenced to a term of 45 days 
in jail or to post a bond in the sum of Three Hundred ($300) 
Dollars to keep the peace, and he is now serving the said jail 
term. 

3. That the said offense of which he was convicted was and 
is included in the offense with which he is here charged, both 
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offenses happening at the same time and place and under the 
same circumstances, and both are the result of the same actions 
attributed to him; if he had been charged with the present 
offense first and put on trial therefor the jury could have 
convicted him of the other offense of which he has already 
beeii adjudged guilty and sentenced therefor. 

Wherefore, the premises considered, the defendant prays: 

(1) That the United States Government be not allowed to 
have or maintain the above cause of action. 

(2) And for such other relief as the Court may deem neces¬ 
sary and proper. 

William G. Berry. 

District of Columbia, ss: 

William G. Berry, being first duly sworn, on oath says that 
he has read the foregoing Plea by him subscribed and knows 
the contents thereof, and that the facts stated therein are true. 

William G. Berry. 

Subscribed and sworn to before me this 10th day of July, 
1939. A. D. 

[seal] Charles E. Stewart. 

Clerk. 

By Whitford Cheston, 

Asst. Clerk.. 

8 > Demurrer to plea in bar 

Filed July 10. 1939 

******* 

Comes now the United States, by its Attorney, and says 
that the plea in bar filed in the above entitled cause is bad 
in substance. 

David A. Pine, 

C. B. M. 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Note. —Among the points of law to be argued in support 
of the foregoing demurrer is: “That the offense for which 
this defendant is now indicted is a different and distinct of¬ 
fense from the threat charge of which he has heretofore been 
convicted. The fact that both grew out of the same trans¬ 
action gives them no legal identity one with the other.” 
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9 District Court of the United States 

for the District of Columbia 

Monday, July 10. A. D., 1939 
The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his Attorney. 
Richard L. Tedrow. Esquire: whereupon comes a jury of good 
and lawful persons of the District of Columbia, to wit: 

Milton Weissman. Joseph H. Watkins. Ray H. Truitt. 
William S. MacDonald. Elmer A. Koerner. William H. 
Krautler. Jr.. James M. Self. Walter E. Oldfather. James J. 
O'Donnell. Edward F. McKnew. Sr.. DeWitt T. McGraw. 
J. Harold McDowell, who are sworn to well and truly try the 
issue joined herein: and thereupon the defendant withdraws 
his plea of Not Guilty heretofore entered in this case, pleads 
guilty to the indictment herein, submits to the mercy of the 
Couri and is remanded to the Washington Asylum and Jail. 

10 In the Police Court of the District of Columbia 

Filed July 14. 1939 
Information for Threats. No. 402044 
United States. District of Columbia 


vs. 

William G. Berry 

May 16. 1939—Proceedings before Judge Newman. De¬ 
fendant entered a plea of not guilty to a charge of ‘‘Threats’* 
made against one June E. Belknap on the 13th day of May 
1939. Cause continued to 5/17/39. Defendant committed. 

5/17/39—Cause continued to 5/26/39 request of the 
Government. 

5/26/39—Cause continued to 6. 8 39 request of Govern¬ 
ment and Defendant. 

6/8/39—Cause coming on for trial, defendant found guilty. 
Sentence: Defendant to give bond in the sum of Three Hun¬ 
dred ($300.00) dollars and in default thereof to serve a term 

of forty-five (45) days. Defendant committed. 

******* 
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Search of record for other years not made. 

July 13. 1939. 

I hereby certify under the seal of this Court, that the fore¬ 
going is a true copy of the records of the proceedings had in 
the Police Court.in the above-entitled case. 

W. F. Bramhall. 

Clerk, Police Court. D. C. 

(seal] By Chas. W. Middleton. 

Deputy Clerk. Police Court. D. C. 

11 1 In the Police Court of the District of Columbia 

Filed July 14. 1939 
May Term. A. D. 1939 
District of Columbia, ss: 

David A. Pine. Attorney of the United States in and for 
the District of Columbia, who. for the said United States, 
prosecutes in this behalf, by David A. Hart. Esquire, one of 
his assistants, comes here into Court, at the District aforesaid, 
on the 16th day of May. in the year of our Lord one thousand 
nine hundred and thirty-nine, in this said Term, and for the 
said United States, gives the Court here to understand and be 
informed, on the oath of one June E. Belknap that one Wil¬ 
liam G. Berry late of the District aforesaid, on the 13th day 
of May in the year of our Lord one thousand nine hundred 
anti thirty-nine, with force and arms, at the District afore¬ 
said. and within the jurisdiction of this Court, did unlaw¬ 
fully make threats of personal violence against the said June 
E. Belknap and the said June E. Belknap is in great fear 
that the said William G. Berry will put said threats into 
execution against the form of the statute in such case made 
and provided, and against the peace and government of the 
United States of America. 

Whereupon, the said Attorney of the United States, who. in 
this behalf, prosecutes for the said United States, in manner 
and form as aforesaid, prays the consideration of the Court here 
in the premises, and that due proceedings may be had against 
the said William G. Berry in this behalf to make him answer 
to the said United States touching and concerning the premises 
aforesaid. 

• David A. Pine, 

1 Attorney of the United States 

in and for the District of Columbia. 

By David A. Hart, 

His Said Assistant. 
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Personally appeared June E. Belknap before me this 16th 
clay of May. A. D. 1939. and being duly sworn according to 
law doth declare and say that the facts as set forth in the 
foregoing information are true. 

David A. Hart. 

Assistant Attorney of the United States 

in and for the District of Columbia . 

12 No. 402044. United States vs. William G. Berry. 
Threats. Witnesses: June E. Belknap. Mayflower 

Hotel; Beatrice Ford, same; Joel E. Belknap, same; E. E. 
Thompson. DB. 

May 16. 1939.—Atty. James Kirkland. Plea Not Guilty. 
Cont. 5-17-39—JRB-HN. Committed B. 

May 17. 1939.—Cont. 5-26-39. Request Govt.—JRB-HN. 
See 40206$. Committed B. 

May 26. 1939.—Cont. 6-S-39. Req. Govt. & Deft.—JRB- 
HN. Atty. Cyril Lawrence. Committed B. 

June 8. 1939.—Judgment Guilty. 300 Bond or 45 days— 
JRB-HN. Committed C. 

A true copy. 

Test. 

[seal] Walter F. Bramhall. 

Clerk. 

By Joseph R. Burko, 

Deputy Clerk. 

13 District Court of the United States 

for the District of Columbia 

Friday, July 14”. A. D., 1939 

The Court resumes its session pursuant to adjournment: 
Justice Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorneys 
Richard L. Tedrow and Myron G. Ehrlich. Esquires; where¬ 
upon it is demanded of the defendant what further he has to 
say why the sentence of law should not be pronounced against 
him, and he says nothing except as he has already said; and 
thereupon it is considered by the Court that for his said offense 
the said defendant be taken by the Superintendent aforesaid, 
to the Asylum and Jail aforesaid, whence he came, thence to 
the Penitentiary, as designated by the Attorney General of 
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the United States, there to be imprisoned for the period of 
Two (2) years to Eight (S) years. 

Affidavit in forma pauperis 

Filed July 24. 1939 

******* 

Xow comes the defendant herein and a citizen of the United 
States and seeks permission of this Honorable Court to file 
and prosecute his appeal herein without prepayment of costs: 
that because of his poverty he is unable to pay the usual 
costs and fees nor is he able to give security for same; that 
his appeal is filed in good faith and he is entitled to the 
relief he seeks. 

William G. Berry. 

District oj Columbia, ss: 

William G. Berry being first duly sworn deposes and says 
that he has read the above affidavit by him subscribed 

14 ' and knows the contents thereof and that the matters 

contained therein are true. 

William G. Berry. 

Subscribed and sworn to before me this 21st dav of Julv, 
1939. 

[seal| Richard H. Woodward. 

Notary Public D. C\ 

Let this appeal be filed without prepayment of costs. 

Jas. W. Morris. Justice. 

No object ion: 

Charles B. Murray. 

Asst. U. S. Atty. 

Memorandum 
July 27. 1939 

In open court defendant elects to begin service of sentence 
pending appeal in this case. 

15 Assignment of errors 

Filed August lb. 1939 

******* 

The Court erred: 

1. In refusing to grant defendant continance to enable him 
to properly prepare his case. 
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2. In ordering defendant to stand trial after the police 
court had disposed of this matter. 

3. In proceeding to judgment after defendant had been 
previously placed in jeopardy. 

4. In imposing a more severe sentence after the court had 
informed defendant that defendant had made certain state¬ 
ment reflecting upon character of complaining witness and 
which statements were never made by defendant and without 
giving said defendant opportunity to vindicate himself in this 
respect. 

5. The court erred in other matters apparent of record. 

(Signed) James J. Laughlin, 

Counsel for Defendant. 

16 District Court of the United States 

for the District of Columbia 

Monday, December 18", A. D., 1939 
The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 

******* 

Now comes here the defendant by his attorney, James J. 
Laughlin, Esquire, and prays the Court to sign, and make a 
part of the record his Bill of Exceptions taken during the trial 
of the case and submitted to the Court on the 18th day of 
December, A. D., 1939, which is accordingly done, and 
thereupon the Bill of Exceptions is filed. 

Proctor, J. 

17 Designation of record 

Filed August 16, 1939 

******* 

The Clerk will please prepare the record in the above en¬ 
titled cause for the United States Court of Appeals for the 
District of Columbia and include therein the following: 

1. Indictment. 

2. Minute of plea. 

3. Plea in bar with answer of United States Attorney. 

4. Ruling of court on plea in bar. 

5. Minute of plea of guilty. 

6. Judgment and sentence. 

7. Proceedings of police court filed in this cause. 

8. Notice of appeal. 

9. Bill of exceptions (to be furnished later). 
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10. Assignment of errors. 

11. Designation of record. 

(Signed) James J. Laughlin, 

Counsel for Defendant. 

Service of copy acknowledged: 

(Signed) Arthur B. Caldwell, 

Assistant V. S. Attorney. 

This designation ordered. 

(Signed) T. Alan Goldsborough, 

Justice. 

IS District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the 
Unijted States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 13. both inclusive, to 
be a true and correct transcript of the record, according to 
directions o^ counsel herein filed, copy of which is made part 
of this transcript, in cause entitled United States vs. William 
G. Berry. Criminal No. 6413S. as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of December, 1939. 

[seal] 

Charles E. Stewart, 

Clerk. 

By Chas. B. Coflin, 

Assistant Clerk. 

19 In the District Court of the United States 
for the District of Columbia 

Criminal No. 6413S 

United States 


vs. 

William G. Berry 

United States Court of Appeals for the District of Columbia. 
Filed Jan. 8, 1939. Joseph W. Stewart, Clerk. 
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Amended bill of exceptions 

Be it remembered that this case came on for trial on Mon¬ 
day. July 10. 1939 in Criminal Court No. 1 before Justice 
James M. Proctor and a jury. 

After the jury was sworn and the opening statement was 
made by the Assistant United States Attorney the following 
witnesses were produced on behalf of the United States: 

June Belknap was duly sworn and stated substantially that 
she was twenty years of age and lived with her parents in 
Charleston, West Virginia; that she had attended school in 
Washington; that she arrived in Washington on May 12. 1939 
and stayed at the Annapolis Hotel with a friend. Mrs. Beatrice 
Ford; that she knew defendant and had last seen him in 
February of 1939; that she saw defendant about 4:30 P. M. 
on May 13th when defendant knocked at her door; she came 
to the door thinking it was Mrs. Ford; when she opened the 
door defendant was there with a gun which was pointed at 
witness, witness said she screamed three times but there was 
no response from anyone; that defendant again pointed gun 
at her and forced her back into her room and threw her 
between the twin beds; defendant then got her on to the 
bed and defendant removed her underwear and exposed his 
person to her and attempted to have intercourse with her; 
defendant did not proceed with intercourse because the tele¬ 
phone kept ringing; witness said as defendant left he told her 
that if she complained to her father defendant would kill her; 
immediately after defendant left witness telephoned the 
switchboard and directed that James R. Johnson, a Lieu¬ 
tenant in the United States Army, with whom 
20 witness had an appointment for 5 P. M., be paged, 
and she then held a conversation with Lieutenant 
Johnson over the telephone; that about ten minutes later, 
witness was about to go downstairs, but she was afraid 
to do so and she had Lieutenant Johnson paged again and 
again talked to him and he came up to her room and she 
left with him; that they drove away in Lieutenant Johnson’s 
automobile for Fort Myer, Virginia, and on the way. this 
being about twenty minutes after Berry had assaulted her, 
witness told Lieutenant Johnson that Berry had attempted 
to rape her; and the following day witness also told another 
friend, Lieutenant Gerath. of the United States Marine Corps. 

Upon cross examination witness testified that she did not 
swear in the Police Court that defendant exposed his person to 
her nor that he had removed her clothing nor that he had 
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attempted to rape her. but that witness simply charged 
defendant with threats because she was afraid of defendant 
and was also embarrassed about the matter. Witness then 
testified that the defendant took the stand in the trial of the 
threat case in the Police Court and testified that on the 
afternoon of Saturday. May 13. 1939, at about 4:30 P. M. 
the defendant had gone to the room of Miss Belknap at the 
Annapolis Hotel, at her invitation, and there had had sexual 
intercourse with her. with her full consent. Witness and her 
father were in Police Court when defendant so testified, and 
thereafter arrangements were made for witness to be examined 
and witness was examined by Dr. Kain and Dr. MacDonald; 
witness said that the gun carried by defendant was as long 
as a yellow tablet used bv lawyers; witness said she had 
never stopped at the Annapolis Hotel before; witness said 
she had moved from the Annapolis Hotel to the Mayflower 
Hotel and took an assumed name so that defendant would 
not be able to find her; witness said she did not know whether 
other persons were on the same floor; witness said after the 
assault she went out with Lieutenant Johnson who 
21 came to her room and they drove to Fort Myer and 
returned later; witness said she had told two friends of 
the assault and also a member of the Federal Bureau of 
Investigation; witness said she had been engaged to defendant 
onlv one week. 

V 

Dr. Helen G. Kain after being sworn testified that she was 
a physician and had specialized in Gynecology for sixteen 
years in the District of Columbia; that witness had examined 
Juhe Belknap and found the hymen intact; witness said 
examination was at witness’ office and was on May 16. 1939; 
witness found several bruises between legs and on thigh; wit¬ 
ness further testified that in her opinion Miss Belknap had 
never had sexual intercourse. 

A. Magruder MacDonald, Coroner for the District of Colum¬ 
bia after being sworn testified that he examined June Belknap 
on May 17. 1939 and found the hymen intact and the opening 
of her vagina too small to permit the entrance of witness’ 
index finger; witness found several bruises on the legs and 
witness testified that in his opinion Miss Belknap was a 
virgin. 

James R. Johnson after being sworn testified that he was 
a lieutenant in the army; witness said he had an appoint¬ 
ment with Miss Belknap; that he was in the Annapolis Hotel 
about 5 P. M. on May 13. 1939 and telephoned Miss Belknap’s 
room several times but there was no answer but that finally 
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she did call witness and said she would be right down but 
later telephoned him to come to her room; witness went to 
her room and found Miss Belknap in a highly nervous state 
and the furniture in the room turned over and disarranged; 
witness said they then drove to Fort Myer and Miss Belknap 
told him that defendant had tried to rape her; witness said 
she was too nervous to attend the cocktail party and they 
drove back. 

22 Upon cross-examination witness said chairs were dis¬ 
arranged in Miss Belknap’s room when he entered; 
witness said he had never been in her room before. 

Lieutenant Joseph A. Gerath. of the United States Marine 
Corps, testified that he was a friend of Miss Belknap; that 
he saw her on Saturday, May 13, 1939, at the Annapolis Hotel 
and left the hotel at about four o’clock in the afternoon on 
that day; that he went to Annapolis and that night received 
a telephone call from Miss Belknap; that the next day, Sun¬ 
day, May 14, 1939, witness went to the Mayflower Hotel in 
Washington and saw Miss Belknap again and they drove over 
to the airport and she told witness that shortly after witness 
had left her that day before the defendant had forced himself 
into her room and attempted to rape her. That afternoon 
witness had an agent of the Federal Bureau of Investigation 
of the Department of Justice, with whom he was personally 
acquainted, join witness and Miss Belknap, and the matter 
was discussed among them. Later in the afternoon witness 
and Miss Belknap returned to the Mayflower Hotel and there, 
after receiving certain information, witness called the detec¬ 
tive bureau and a detective arrived and shortly afterwards the 
defendant came into the front entrance of the Mayflower Hotel 
and was arrested by the detective. 

Whereupon the Government rested and recess was taken. 
After recess the jury resumed the box and the Court took the 
bench, and the attorney for the defendant then approached 
the bench and made a statement to the effect that the de¬ 
fendant desired to plead guilty. The Court stated to counsel 
for the defendant that from the facts as testified to the case 
appeared to be a serious one which called for a severe sen¬ 
tence, and inquired whether anything had been said to de¬ 
fendant to suggest what his sentence might possibly be, and 
whether any inducements had been made to defendant to plead 
guilty. Counsel for the defendant answered both these in¬ 
quiries in the negative. The Court then directed counsel to 
say to the defendant that the defendant himself would have 
to express a desire to enter a plea of guilty and to advise 
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defendant that such plea must be entered without any intima¬ 
tions of any kind as to what the sentence would be. 

23 Whereupon the defendant then stood up in open court 
and personally stated to the court that he wished to 

withdraw his plea of not guilty and to enter a plea of guilty 
to the indictment. The Court then inquired of the defendant 
whether the defendant knew exactly what he was charged with 
and what he was doing. The defendant assured the court 
that he did know, whereupon the court permitted the defendant 
to eiiter a plea of guilty and the defendant did enter a plea 
of guilty. Thereupon the Court accepted the plea of guilty 
and discharged the jury. 

Oil the 14th day of July, 1939. the defendant appeared be¬ 
fore the Court for sentence. The Assistant United States 
Attorney, with leave of Court, made a statement to the Court 
of certain facts which had not been testified to in the trial, 
and stated the source of his information as to those facts, and 
at the conclusion expressed the opinion that the case war¬ 
ranted a substantial sentence. Counsel for the defendant 
at the invitation of the Court then made a statement to the 
Court in the course of which he criticized as improper the con¬ 
duct 1 of the Assistant United States Attorney. At the con¬ 
clusion of defense counsel's statement, the defendant was asked 
by the Court whether he desired to make any statement, and 
he thereupon made a statement in which he admitted his 
guilt 1 and said he was in love with the girl and must have lost 
his head—that he didn’t know why he did it. In conclusion, the 
defendant denied (as charged by the Assistant United States 
Attorney) that he had told Miss Belknap that his marriage 
to his first wife was a forced marriage. The Court then stated 
that in passing sentence he was taking into account only the 
facts which had been testified to and which were undisputed. 
The Court further stated that on those undisputed facts, the 
case presented an attempt by actual violence at the point of 
a pistol to rape a virtuous young lady, and necessarily called 
for a severe sentence. To the remarks of the Court and of 
the Assistant United States Attorney, no formal motion, ob¬ 
jection. or other attack was made by defense counsel, except 
the remark hereinbefore referred to. 

24 Since the matters herein are not matters of record, 
in order to make the same part of the record herein 

which is hereby ordered so that the defendant may have his 
case reviewed on appeal, the defendant, by his attorney, 
moves the Court to sign and seal this his bill of exceptions to 
have the same force and effect as if all exceptions had been 
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separately signed and sealed, and thereupon the defendant 
tenders this his bill of exceptions and requests the 
25 Court to sign and seal the same which is accordingly 
done, nunc pro tunc, this 18th day of December. 1939. 

James M. Proctor. Justice. 

Approved: 

Charles B. Murray, 
Charles B. Murray, 

Assistant United States Attorney. 
James J. Laughlin, 

James J. Laughlin, 

Counsel for Defendant. 

[Endorsement on cover:] No. 7480. William G. Berry. Ap¬ 
pellant. vs. United States of America. United States Court of 
Appeals for the District of Columbia. Filed July 25. 1939. 
Joseph W. Stewart, clerk. 
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William G. Berry, appellant 
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BRIEF FOR APPELLEE 


This appeal is taken from a sentence imposed on appellant 
after he had pleaded guilty to the charge of assault with intent 
to commit rape. The only ground of the appeal (page 1, 
appellant’s brief) is that the court erred in not sustaining a 
plea in bar based on the proposition that the appellant, having 
previously been convicted of and sentenced for the offense of 
making threats of personal violence against the complaining 
witness, was being placed twice in jeopardy by being subjected 
to trial and to sentence on a charge of assault with intent to 
commit rape growing out of the same transaction. 

THE POINTS INVOLVED 

The appellee, while taking the position that the trial court 
did not commit error in ruling that the plea in bar was bad, 
rests its answer to this appeal on the ground that the appeal 
should be dismissed because it was not taken within the time 
when according to the rules it should have been. 

(i) 
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STATEMENT OF FACTS 

The facts in the case, briefly stated, are as follows: June 
Belknap, a young woman twenty years of age. lived with her 
parents in Charleston. West Virginia. There she met this 
defendant and became engaged to him for the period of one 
week. On May ^(*1939. Miss Belknap came to Washing¬ 
ton and took a room at the Annapolis Hotel. On the follow¬ 
ing day. May 2$. 1939. at about 4:30 P. M.. the defendant 
knocked at her room door, and when she opened the door he 
forced her back into the room, at pistol point. There he at¬ 
tempted to rape her (R. 13). The ringing of the telephone 
frightened him away, and as he left he told Miss Belknap that 
if she complained to her father, he. the defendant, would kill 
her. Within twenty minutes thereafter she related this oc¬ 
currence to a friend, who later testified as a witness for the 
government. She moved to another hotel and registered under 
an assumed name: and when the defendant came to that hotel 
he was placed under arrest. 

Because of fear and embarrassment. Miss Belknap charged 
the defendant only with threats. However, at the trial of that 
charge in Police Court the defendant took the stand and. in 
open court, in the presence of the father of the young woman, 
stated that he had entered her room at the Annapolis Hotel 
on the date mentioned and had. with her full consent, had 
sexual intercourse with her. Thereupon arrangements were 
made for a personal examination of the young woman. This 
examination, made by two eminently qualified physicians, 
revealed not only that June Belknap was a virgin but revealed 
also bruises and other physical evidences of an attempted 
rape. Thereupon the more serious charge was made. Mean¬ 
time the defendant had been convicted and sentenced on the 
threat charge (R. S-9). 

On June 23. 1939. the defendant pleaded not guilty to the 
indictment, which charged him with assault with intent to 
commit rape (Indictment. R. 4). When the case came on for 
trial, and just before the jury was about to be sworn, counsel 
for the defendant filed and presented to the court his plea 
of former jeopardy (R. 5-6). The government’s demurrer, 
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filed immediately thereafter, was. after argument, sustained 
by the trial court. The case then went to trial, and the gov¬ 
ernment presented its evidence and rested. The defendant 
then, in open court, in the presence of the jury, withdrew his 
plea of not guilty and pleaded guilty to the indictment. 

ARGUMENT 

Under the rules of court this appeal ought to be dismissed 

The Act of Congress approved March S. 1934 (48 St. L. 399; 
Sec. 723-a, Ti. 28, U. S. C.), reads as follows: 

Proceedings in criminal cases after verdict, after find¬ 
ing of guilt by court or after plea of guilty; power of 
Supreme Court to prescribe by rule. The Supreme 
Court of the United States shall have the power to 
prescribe, from time to time, rules of practice and pro¬ 
cedure with respect to any or all proceedings after ver¬ 
dict, or finding of guilt by the court if a jury has been 
waived, or plea of guilty, in criminal cases in district 
courts of the United States, including the District Courts 
of Alaska. Hawaii, Puerto Rico. Canal Zone, and Virgin 
Islands, in the Supreme Courts of the District of 
Columbia. Hawaii, and Puerto Rico, in the United 
States Court for China, in the United States Circuit 
Courts of Appeals, in the United States Court, of 
Appeals for the District of Columbia, and in the 
Supreme Court of the United States: Provided , That 
nothing herein contained shall be construed to give the 
Supreme Court the power to abridge the right of the 
accused to apply for withdrawal of a plea of guilty, if 
such application be made within ten days after entry 
of such plea, and before sentence is imposed. 

The right of appeal shall continue in those cases in 
which appeals are now authorized by law. but the rules 
made as herein authorized may prescribe the times for 
and manner of taking appeals and applying for writs of 
certiorari and preparing records and bills of exceptions 
and the conditions on which supersedeas or bail may be 
allowed. 

The Supreme Court may fix the dates when such 
rules shall take effect and the extent to which they 
shall apply to proceedings then pending, and after they 
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become effective all laws in conflict therewith shall be 
I of no further force. (Feb. 24, 1933, c. 119, Sec. 1-3, 
i 47 Stat. 904; Mar. S, 1934, c. 49. 48 Stat. 399; June 7, 
1934, c. 426, 4S Stat, 926.) 

In the exercise of that statutory authority the Supreme 
Court of the United States, by its order of May 7, 1934, did 
prescribe the time for and manner of taking an appeal to this 
court from a judgment of conviction in a criminal case. By 
Section III of that order (which order is appended to Rule 34 
of this court, and Section III of which appears on page 40 of 
“Rules of the United States Court of Appeals for the District 
of Columbia, with Amendments to December 16, 1936’’) the 
Supreme Court of the United States prescribed that “an Ap¬ 
peal shall be taken within five (5) days after entry of judg¬ 
ment of conviction * * *. Appeals shall be taken by 
filing with the clerk of the trial court a notice, in duplicate, 
stating that the defendant appeals from the judgment.” 

In this case the appellant filed notice of appeal (July 24, 
1939) ten calendar days and eight court days after sentence 
(July 14. 1939) (R. 2). 

The United States Circuit Court of Appeals for the Fifth 
Circuit, in the case of Fewax v. U. S., 77 Fed. (2d) 699, in 
applying this rule, stated that “the time limits fixed by the 
rules are jurisdictional, just as those formerly fixed by statute 
were.” In that case the defendant was sentenced on Decem¬ 
ber io. 1934. On December 14, 1934, he made a so-called ex¬ 
traordinary motion for a new trial, based on newly discovered 
evidence. When this motion was denied he took an appeal 
on December 17. 1934. and by that appeal attempted to raise 
questions as to alleged errors committed in the trial itself. In 
this he failed, the court ruling that the appeal was taken too 
late for that purpose. 

In the case of Burr v. U. S., 86 Fed. (2d) 502, the defendant 
pleaded guilty to a criminal offense and was sentenced on May 
19, 1936. Execution of this sentence was suspended by the 
court pending consideration of an application for probation, 
and for this reason no appeal was taken until after that appli¬ 
cation was denied, which was June 11. 1936. The Circuit 
Court of Appeals for the Seventh Circuit dismissed the appeal, 
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stating: ‘‘Unless the appeal is timely taken, this court acquires 
no jurisdiction.” Application for certiorari in this case was 
denied. 300 U. S. 664. 

In the case of O’Girin v. U. S., 90 Fed. (2d) 494, the Circuit 
Court of Appeals for the Ninth Circuit applied the rule. In 
that case the defendant pleaded guilty and was sentenced on 
September 19. 1936. Five court days later he moved for a new 
trial (two days late, under the rules). A week after that he 
took his appeal. The appeal was dismissed for lack of juris¬ 
diction in the Court of Appeals. 

This rule was also applied in the following cases: In re Crum, 
94 Fed. (2) 746 (C. C. A. 9th); Dembrofsky v. U. S., 86 Fed. 
(2d) 677 (C. C. A. 1st); and Mookini v. U. S., 92 Fed. (2d) 
126 (C. A. A. 9th). 

In the following cases that part of the rules which pre¬ 
scribes the time within which the bill of exceptions shall be 
settled and filed was considered. In all these cases the court 
refused to consider bills of exceptions filed after the time al¬ 
lowed by the rules: Gallagher v. U. S., 82 Fed. (2d) 721 
(C. C. A. 8th): “It goes without saying that the rules * * * 
have the force and effect of Federal statutes;” Wolpa v. U. S., 
84 Fed. (2d) S29 (C. C. A. Sth); Slade v. U. S., 85 Fed. (2d) 
786 (C. C. A. 10th); Cusamano v. U. S., 85 Fed. (2d) 132 
(C. C. A. Sth); Yep v. U. S., SI Fed. (2d) 637, 638 (C. C. A. 
10th); Wainer v. U. S., 87 Fed. (2d) 77 (C. C. A. 7th); Young 
v. U. S ., S g Fed. (2d) 305 (C. C. A. 10th). 

Answer to appellant's ground of appeal 

The contention of the appellant that, by being subjected to 
trial and sentence for assault with intent to rape June Belk¬ 
nap. he was being twice put in jeopardy because he had al¬ 
ready been tried and punished for making threats of personal 
violence against her, is not sound. The appellant could have 
made threats of personal violence against this young woman 
without assaulting her and without intending to ravish her. 
On the other hand he could have assaulted her with intent 
to rape her, without making any threats against her. Indeed, 
the evidence in the record shows that the threats which the 
defendant made played no part in the attempted rape, but 
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were directed against the young woman afterwards..in an 
effort to prevent her from complaining to her father. The 
case, therefore, comes squarely within the rule applied by this 
court in the case of Sims v. Rives, 66 App. D. C. 24; S4 Fed. 
(2d) S71. 

The cases mentioned by the appellant in his brief (page 2) 
do not support his position. In the case of Southicorth v. 
State (9S Fla. 11S4; 125 So. 345). the defendant was tried 
and sentenced for assaulting another with intent to rob. Later 
the victim died, and the defendant was put to trial for murder. 
The court held that he was not thus being twice put in 
jeopardy. The court's conclusion and some of its expressions 
may be compared with the decision of this court (opinion by 
Mr. Chief Justice Alvey) in Hopkins v. U. S. (4 App. D. C., 
page 430). 

In Stale ex rel Landis v. Leicis (1 IS Fla. 910; 160 So. 4S5), 
the defendant was put upon trial on an indictment charging 
him with first-degree murder. He was convicted of second- 
degree murder, and took an appeal. The conviction was re¬ 
versed. and the State attempted to try him again on the charge 
of first-degree murder. It was held that the former conviction 
of sdcond-degree murder constituted an acquittal on the first- 
degree charge. That is also the Federal rule. See U. S. v. 
Ball, 163 L T . S. 662. 

In the case of State v. Smith, 217 Iowa S25; 253 X. \Y. 130, 
the defendant was convicted of assault and battery. He was 
later put upon trial for assault with intent to do great bodily 
injury growing out of the same transaction. He pleaded 
former jeopardy, and to this plea the State demurred. The 
lower court overruled the demurrer, and on appeal by the 
State the ruling was reversed. 

In the case of Commonwealth v. Robinson, S5 Penna. 
Superior Court Reports, page 424. the defendant was put upon 
trial on an indictment charging him with the misdemeanor 
of assault with intent to rape. The testimony of the com¬ 
plaining witness was that the defendant had actually com- 
nr’Ced v..pe. which was a felony. The defendant's contention 
in the appellate court that he could not be convicted under 
these circumstances was denied, under authority of a state 
statute in point. 
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In the case of Reacjan v. State, 155 Tenn. 397; 293 S. W. 
755), the defendant was put upon trial for wilful murder, 
and was convicted of involuntary manslaughter. For some 
reason the appellate court reversed the judgment. The de¬ 
fendant was then put upon trial the second time, and the 
court, applying the rule in that state that the defendant 
had already been acquitted of the higher offense, submitted 
the case to the jury only on the charge of involuntary man¬ 
slaughter. The facts in the case showed that, if the defend¬ 
ant was guilty of anything, he was guilty of participation in 
a wilful murder. He complained, therefore, that he could 
not be convicted of involuntary manslaughter. The court 
held that he had no cause to complain. 

The only Federal case cited by the appellant in his brief is 
the case of U. S. ex ret Valenti v. Karmuth, 1 Fed. Supp.. page 
370. In that case the District Court of the United States for 
the Northern District of New York, passing upon a deportation 
matter, ruled that the defendant, an alien who was charged 
by indictment with robbery, and who pleaded to “second de¬ 
gree assault." had in fact pleaded only to “third degree assault.*' 
because the indictment without the robbery allegations in it 
contained allegations to support only the third degree assault 
charge. This ruling led to the conclusion that the defendant 
had not pleaded guilty to an offense involving moral turpitude. 

CONCLUSION 

It is respectfully submitted that this appeal should be dis¬ 
missed, for the reason that this court is without jurisdiction 
to entertain it. the rule whereby this court acquires jurisdiction 
not having been complied with. 

Respectfully submitted. 

David A. Pine, 

United States Attorney. 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for the Appellant. 
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